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Dal e Nel son began working for J. C. Penney departnment stores
in 1960. In 1983, he becane the manager of a store in |owa.
In late 1990, he was transferred to becone the manager of a snaller
store in North Dakota. Four and a half nonths |ater, shortly after
he turned 55, he was fired.

M. Nel son sued Penney in federal court in lowa in |ate 1991,
al | egi ng age discrimnation, retaliatory discharge (he had filed an



age discrimnation charge with the appropriate admnistrative
agency a nonth before he was fired), and discharge in violation of
the Enployee Retirenent Income Security Act (ERISA) (all wunder
federal law), and disability discrimnation, invasion of privacy,
intentional infliction of enotional distress, and defanation
(under lowa | aw).

At an eight-day m xed jury/bench trial in md-1993, the trial
court dism ssed the clainms of invasion of privacy and intentional
infliction of enotional distress for failure to state a claim The
trial court did not instruct the jury on the claimof defamation.
The jury then found for M. Nelson on the age discrimnation and
retaliatory discharge clains. The trial court found for Penney on
the claims of discharge in violation of ERI SA and disability
discrimnation. See Nelson v. J. C Penney Co., 858 F. Supp. 914
(N.D. lowa 1994). After denying post-trial notions, the tria
court entered judgnment for M. Nelson in the anount of
approxi mately $930, 000. Both sides appeal. W affirmin part and
reverse in part and remand the case for the entry of the
appropriate judgnents.

l.

Penney contended that M. Nelson was fired, after repeated
war ni ngs, because of an abrasive and i ntim dati ng managenent styl e.
M. Nel son contended that Penney's stated reason for firing hi mwas
nmerely a pretext for age discrimnation. The trial court denied
Penney's notions for judgnment as a matter of |aw, both at trial and
post-trial, on the age discrimnation claim Penney appeal s those
deni al s. In reviewing the denial of a defendant's notion for
judgnment as a nmatter of lawin an age di scrimnation case submtted
to a jury, we "focus on the ultinmate factual issue of whether the
enployer intentionally discrimnated against the enployee on
account of age."™ Nelson v. Boatnmen's Bancshares, Inc., 26 F.3d




796, 800 (8th Gr. 1994). That process requires an eval uation of
three different questions. |d. at 801.

First, we determne whether the plaintiff established a
prima facie case -- i.e., that he was "within the protected age
group, ... [that] he was performng his job at a | evel that net his
enployer's legitimte expectations, ... [that] he was di scharged,
and ... [that] his enployer attenpted to replace him" Radabaugh
V. Zip Feed MIIls, Inc., 997 F.2d 444, 448 (8th Cr. 1993). For
t he purposes of this appeal, we assune that M. Nel son established
a prinma facie case and thus created a presunption of unlawful age
di scrimnation by Penney. Nelson, 26 F.3d at 801. The existence
of that presunption placed an obligation upon Penney to rebut it,
if possible. Id.

To rebut a presunption of unlawful age discrimnation created
by a plaintiff's prima faci e case, an enpl oyer has to offer reasons
for its actions that, if believed by a jury, would allow the jury
to conclude that the plaintiff's age was not the reason for his

term nati on. | d. Penney did so. There was evidence that many
store nmanagers older than M. Nelson were still working and had
even been pronoted. There was additional, and considerable,

evi dence of M. Nelson's difficulties in dealing with his enpl oyees
in lowa and of a continuation of those difficulties after his
transfer to North Dakota (there was, noreover, no evidence that
Penney failed to discipline younger store nanagers with the sane or
simlar difficulties). Finally, both of the supervisors who
participated in the decisionto fire M. Nel son denied that his age
was a factor in that decision.

Because Penney presented evidence of reasons other than age
for its decisionto terminate M. Nelson, it is considered to have
rebutted his prinma facie case. 1d. The presunption of unlawf ul
age discrimnation therefore drops out of the case, id., and we
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eval uate, last, only whether M. Nel son presented evi dence "capabl e
of proving that the real reason for his termnation was
di scrim nati on based on age." Id. Such evidence nust include
"'conduct or statenments by persons involved in the decisionmaking
process that nay be viewed as directly reflecting the alleged
discrimnatory attitude'" of an extent "'sufficient to permt the
[jury] to infer that that attitude was nore likely than not a
notivating factor in the enployer's decision.'" Id. at 800,
gquoting Ostrowski v. Atlantic Miutual | nsurance Conpanies, 968 F.2d
171, 182 (2d GCir. 1992). Wth that standard in mnd, we exan ne
the evidence offered by M. Nelson as the basis for his age

discrimnation claim Nel son, 26 F.3d at 802.

We have read the entire trial transcript with care. As far as
we can tell, M. Nelson presented four specific bases for his claim
of age discrimnation. The first was the fact that when he was
transferred to North Dakota, and again when he was fired, his
repl acenents were younger than he was. Then, late in 1990, around
the tine that M. Nelson was transferred to the store in North
Dakota, the district nanager for lowa (M. Nelson's prior
supervisor) called the district manager for North Dakota
(M. Nelson's new supervisor) to advise him about M. Nelson's
backgr ound. During that call, the district manager for North
Dakota made notes, anong which he included the infornmation that
M. Nelson was 54 years old. That inclusion was the second basis
for M. Nelson's age discrimnation claim At a lunch in early
1991 attended by M. Nelson, his wife, the district nanager for
Nort h Dakota, and two ot her Penney enpl oyees, the district manager
told M. Nelson that he knew M. Nel son's age. That statenent was
the third basis for M. Nelson's age discrimnation claim
Finally, although M. Nelson received negative comments on his
managenent style fromvari ous supervisors earlier in his career, he
was never otherwi se disciplined or transferred because of them
until he was 54 years ol d.



It is true that the replacenents for M. Nel son at both stores
were younger than he was; at the lowa store, however, the age
di fference between M. Nel son and hi s successor was only one nont h.
It is also true that the district manager for North Dakota wote
down M. Nel son's age when di scussing himw th the district nanager
for |owa. But the fact that M. Nelson's replacenment in North
Dakota was significantly younger than he possesses, in our View,
i nsufficient probative value to persuade a reasonable jury that
M. Nelson was discrimnated against. Such a fact is consistent
with age discrimnation, but it cannot al one support a reasonable
inference of it. Nor do we believe that the fact that the district
manager knew M. Nelson's age could furnish the basis for a
reasonabl e i nference that his age was a basis for his term nation.
A fact finder may not sinply convert a condition that is necessary
for a finding of liability (here, know edge of a plaintiff's age)
into one that is sufficient for such a finding.

We have said that in "sonme cases, evidence that an enpl oyer's
prof fered nondi scrim natory explanation is wholly wi thout nerit or
obviously contrived mght serve double duty, ... permtting an
inference that age discrimnation was a notivating factor in a
plaintiff's termnation.” 1d. at 801. This is not such a case.
There was no conflicting testinony or other substantial evidence of
devi ousness on the part of the enpl oyer, see id. at 802, fromwhich
a reasonable fact finder could conclude that the enployer's
proffered reasons for M. Nelson's termnation were pretextual
See also Gaworski v. ITT Conmercial Finance Corp., 17 F.3d 1104,
1110 (8th Cr. 1994), cert. denied, 115 S. C. 355 (1994). W do
not think that the sinple fact that the enployer's testinony is

necessarily self-interested is enough under our previous cases to
allowthe jury to find that the enployer's proffered reasons were
pretextual. If it were, then any case in which the plaintiff nakes
a prima facie case is a subm ssible one because it nmust go to the
jury whet her or not the enpl oyer produces bona fide reasons for its
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actions -- and we have never held that. M. Nelson's personnel
file did contain occasional cooments fromearlier supervisors about
his need to i nprove his relationships with his enpl oyees. There is
no evidence in the record, however, showing that any of those
remar ks was preceded by the nunber, intensity, or scope of enpl oyee
conplaints that occurred in the year before M. Nelson was fired.

In view of all of these circunstances, and considering the
i nsubstantial character of the evidence presented with respect to
age discrimnation, we cannot agree with the trial court that
M. Nelson established a subm ssible case that age "'actually
notivated' " Penney's decisionto fire him Nelson, 26 F.3d at 800,
quoting Hazen Paper Co. v. Biggins, 113 S. C. 1701, 1706 (1993)
(emphasis supplied in Nelson). W see no evidence "'directly
reflecting the alleged discrimnatory attitude.'" Nelson, 26 F.3d
at 800, quoting Ostrowski, 968 F.2d at 182. W therefore vacate
the judgnment on the age discrimnation claimand remand the case
for the entry of judgnent for Penney on that claim

.

The evidence of retaliatory discharge was even |ess
substantial, consisting only of the facts that M. Nel son was fired
a nmonth after filing an age discrimnation charge with the
appropriate adm ni strative agency and t hat both of the supervisors
involved in firing M. Nelson knew of that charge. There is no
evidence in the record that others who filed age discrimnation
charges were fired, that M. Nelson's supervisors discussed the
filing with each other, or that either of them even comented to
M. Nelson on that filing. There was consi derabl e evidence,
nor eover, that M. Nelson was reprimnded several tinmes and was
given a final warning about the status of his job before his
supervi sors knew of the age discrimnation charge.



In light of all of these circunstances, we cannot agree with
the trial court that the mere coincidence of timng established a
subm ssi bl e case of retaliatory discharge. See, e.q., Caudill v.
Farm and Industries, Inc., 919 F.2d 83, 86-87 (8th Cr. 1990)
(close tenporal proximty between filing of age discrimnation

charges and firing of plaintiff was only a "slender reed of
evi dence" for which "rank specul ati on” woul d be required to assune
causal connection between the two events, in light of other
evidence presented); see also Qiroga v. Hasbro, Inc., 934 F.2d
497, 501 (3d Gr. 1991), cert. denied, 502 US 940 (1991)
("inference based on timng alone” was insufficient in |ight of

ot her evi dence presented). W therefore vacate the judgnment on the
retaliatory discharge claimand remand the case for the entry of
j udgnment for Penney on that claim

L.

M. Nel son cross-appeal s the trial court's judgnent for Penney
on his clains of discharge in violation of ERI SA and disability
di scrim nation. W have carefully read the entire trial
transcript. W see no basis for vacating those judgnents.

| V.

M. Nel son's clai munder state | aw for invasion of privacy was
based on a supervisor's opening of M. Nelson's | ocked desk at the
North Dakota store in his absence to obtain his personnel file.
The trial court dismissed that claimon the first day of trial,
stating that the alleged tort had occurred in North Dakota and t hat
no such tort is or would be recogni zed in North Dakota. M. Nel son
cross-appeal s that dism ssal.

The North Dakota Suprene Court has acknow edged that in the
states where the tort of invasion of privacy is recognized, it
usual ly takes one or nore of four fornms -- "(1) appropriation of a
name or picture for commercial purposes w thout witten consent;
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(2) intrusion upon one's solitude or seclusion; (3) public
di sclosure of private information which is not necessarily

defamatory; and (4) placing a person in a false light ... in
otherwi se legitimte news stories.” Cty of Gand Forks v. G and
Forks Herald, Inc., 307 N.W2d 572, 578 n.3 (N.D. 1981). In at

| east two cases, the North Dakota Supreme Court has assuned for the
sake of argunent that a cause of action nmay exist for comerci al
appropriation of a name w thout consent but has sidestepped the
guestion of the actual existence of that tort by finding consent to
use of the name. See Anerican Miutual Life Insurance Co. v. Jordan,
315 N.W2d 290, 296 (N.D. 1982), and Volk v. Auto-Dine Corp., 177
N. W2d 525, 529 (N.D. 1970). 1In at |east one case, that court has
assunmed for the sake of argunment that a cause of action nay exi st
for public disclosure of private information but has sidestepped
the question of the actual existence of that tort by finding no
evi dence of proxinate cause. See Schleicher v. Western State Bank,
314 N.W2d 293, 296 (N.D. 1982).

We have found no aut hority, however (and have been directed to
none), that would allow us to conclude that North Dakota m ght
recogni ze a cause of action for the type of intrusion into a
person's solitude or seclusion of which M. Nelson conplains.
| ndeed, although it has been given a nunber of opportunities to
hold that some types of invasion of privacy are actionable, the
Suprene Court of North Dakota has consistently refused to do so.
We believe that the trial court therefore correctly decided that
this studied reluctance does not bode well for the acceptance of
this kind of cause of action in North Dakota in the future.
Accordingly, we decline to disturb the trial court's ruling with
respect to the claimfor invasion of privacy.

In his reply brief, M. Nelson argues that Penney never

pl eaded the applicability of North Dakota | aw and, therefore, that
the law of lowa (where the case was tried) should have been
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applied. That argunent mght prevail in the lowa state courts (a
guestion upon whi ch we express no opinion), but M. Nelson sued in
federal court, where pleadings are governed by the federal rules.
See, e.q., Bank of St. Louis v. Mrrissey, 597 F.2d 1131, 1134-35
(8th Gr. 1979); see also Asay v. Hallmark Cards, Inc., 594 F.2d
692, 698-99 (8th Gr. 1979) ("a federal court cannot be bound by a

state's technical pleading rules"). "The federal courts are
required to take judicial notice of the | aws of every state of the
uni on. Consequently, it is not necessary to plead state |aw,

whether it be the forumstate's |law or the | aw of another state.”
See 5 C Wight and A MIller, Federal Practice and Procedure

GCvil 2d § 1253 at 357-58 (1990). Since M. Nelson does not
contend that the trial court interpreted lowa conflicts |aw
i nproperly, we reject the argunent that Penney's failure to plead
the applicability of North Dakota |aw deprives Penney of the
benefit of that |law on the claimfor invasion of privacy.

V.

M. Nel son had serious health probl enms beginning in m d-1989.
H s claimunder state law for intentional infliction of enptional
di stress was based on Penney's transferring himto North Dakota
"W th wanton di sregard for [his] physical and nental health.” The
trial court dismssed that claimon the first day of trial, stating
that because M. Nelson had no expert testinony to offer on the
guestion of enotional distress, he could not prevail, as a matter
of law. M. Nelson cross-appeals that dism ssal.

In dismssing this claim the trial court relied on Vaughn v.
Ag Processing, Inc., 459 N.W2d 627, 636 (lowa 1990) (en banc), in
whi ch the Iowa Suprenme Court held that when physical problens are
all eged to have derived fromenotional distress, expert testinony
is required. W are dubious about the applicability of Vaughn in
t he absence of clains for physical probl enms consequent to enotional
distress (and M. Nelson evidently does not allege any such
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physi cal probl ens). W note, however, that M. Nelson nade no
argunent in the trial court (or, for that matter, in his briefs on
cross-appeal) that Vaughn did not apply or that his claim for
intentional infliction of enotional distress could survive based
solely on his subjective reaction to his transfer. | ndeed,
M. Nelson's |awer stated at trial, with respect to Vaughn, that
he had no "contrary authority” and that Vaughn appeared to control
("that appears to be the lowa |law as far as what the cases have
said"). Such a concession anmounts, in our view, to a waiver (or an
abandonnment) of M. Nelson's claimfor intentional infliction of
enoti onal distress.

On cross-appeal, noreover, M. Nelson offers argunents based
on the sufficiency of the evidence on his claim for intentiona
infliction of enotional distress. He nade none of those argunents

in the trial court, as far as we can tell. Under all of these
ci rcunstances, we decline to disturb the trial court's ruling on
M. Nelson's claim for intentional infliction of enotional

di stress. See, e.q., Pedigo v. P.AM Transport, Inc., 60 F.3d
1300, 1304 (8th GCir. 1995).

Vi .
M. Nelson's defamation claim was based on the alleged
conpel | ed sel f-publication by M. Nelson to two of his enpl oyees of

statenents about hinmself -- but witten by Penney -- that
M. Nel son considered defamatory. He submitted two proposed jury
instructions on defamation before trial. After the close of the

evi dence, the trial court gave to the parties a set of proposed
jury instructions. No instruction on defamation was included in
t hat set.

During the jury instructions conference, the trial court asked

the parties to specify, with respect to the set given to them both
the i nstructions objected to and any i nstructions omtted but still
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requested. The lawer for M. Nel son asked for the addition of two
jury instructions, neither of which related to defamation, and
stated that he had "no other problens” with the trial court's set.
On at | east five other occasions, M. Nelson's | awer repeated that
he was "done," that he had "nothing else,” that the trial court's
set seened "fine," that he could not "think of anything else,"” and
that he had no further "problens or any record ... to nake ... or
anything else”" to bring up with the trial court.

By his lawer's explicit acceptance of the trial court's
proposed jury instructions and his failure to offer during the jury
i nstructions conference any additional instructions on defamation,
M . Nel son abandoned his defamation claim W therefore reject his
argunment on cross-appeal that the defamation clai mshoul d have been
submitted to the jury.

VI,
For the reasons stated, we affirmthe trial court with respect
to all of M. Nelson's clains except age discrimnation and

retaliatory discharge. W vacate the judgnents on those cl ai nms, as

well as the associated judgnents awarding attorney's fees, and

remand the case for the entry of judgnent for Penney on all clains.
A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.
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